
The Role of Members in an Academy Trust
The Members of an academy trust are sometimes referred to as the 'custodians of the constitution'.  They have a number of statutory duties and rights set out in the Academy Trust's articles of association (the Articles). 
The Members do not have any specific duties imposed on them by the Companies Act 2006 (the Act) but: 

· recent case law has confirmed that they have a fiduciary duty to act in the best interests of the objects of the academy trust; and 

· the Department for Education (DfE) expects them to play a key role in ensuring the effective governance of the academy trust. 
Members are asked to provide a "guarantee" such that if the Academy Trust were to be wound up and the assets did not meet all of its liabilities, they would be asked to contribute £10.  
Members' business is conducted at Members' meetings (which are General Meetings), or by written resolution.  Typically, Members will meet less frequently than the Trustees but are required to meet at least once a year at the Annual General Meeting (AGM). 
Members' Statutory Rights

1 The right to remove Trustees  

1.1 The Members have the power to remove a Trustee (by means of an ordinary resolution, i.e. a majority vote) before the expiration of their term of office.  

1.2 The Act contains a very detailed procedure that must be adhered to and we recommend taking legal advice before invoking this procedure.

2 The right to amend the Articles 

2.1 The Members have the power to amend the Articles (by means of a special resolution, i.e. a 75% majority vote) subject to any consents required by third parties.  For example:

2.1.1 if amendments are proposed to the Academy Trust's charitable purposes, its 'trustee benefit' provisions or its dissolution clause, it is likely that the consent of the Charity Commission will be required; and 

2.1.2 changes relating to the appointment and resignation / removal of Members and Trustees would need the consent of the Secretary of State for Education (via the Education and Skills Funding Agency (ESFA)).

2.2 It is also not possible for amendments to be made to the Articles which would cause the Academy Trust to cease being a charity.  
3 The right to receive the annual accounts 

3.1 Please note that this is a right for the Members only to receive the annual accounts. It is not for the Members to approve or to disapprove of them. It is for the Trustees of the Academy Trust to approve the annual accounts once prepared. The Academy Trust's financial year end is 31 August and the accounts must be filed with Companies House by 31 May the following year (noting that the ESFA ordinarily requires them by 31 December following the financial year end).  It is this date (31 May) by which the Members must receive the annual accounts although they may, of course, receive them earlier.  
4 The right to appoint the auditors 

4.1 In each financial year, there is a "period of appointing auditors" which is a 28 day period which starts to run from the date on which the audited accounts for the last financial year were circulated to the Members.  

4.2 During this period, the Members may appoint or re-appoint an auditor.  If this doesn't happen, the current auditor remains in office until the Members pass a resolution to re‑appoint or remove them.  
4.3 Pursuant to the requirements of the Academy Trust Handbook, the Members must receive a report from the Trustee committee responsible for audit which will include information relating to the external appointment and recommendations as to whether the external auditor should be reappointed.

4.4 Note that an academy trust (ordinarily acting through its Trustees) should retender its external audit contract at least every five years and must consider the relevant points set out in the Academy Trust Handbook when evaluating.

Members' Rights under the Articles (assumes that the DfE 2021 model is adopted)
5 The appointment of Trustees 

5.1 Articles 46a and 50 provide that the Members may appoint up to a prescribed number of Trustees through such process as they determine.  We would expect that such appointments would take place either at a meeting of the Members or by written resolution.  
6 The appointment and removal of Members 

6.1 Article 15A provides that the Members may pass a special resolution (i.e. a 75% majority vote) to appoint additional Members.
6.2 Article 16 provides that the Members may pass a special resolution to remove Members, provided that the number of Members remaining is not less than three. The Member whose proposed removal is the subject of the resolution shall not be entitled to vote on that resolution.  

Members' Fiduciary Duties

The matter of Members' duties has received considerable attention over the last couple of years:
· The Charity Commission has for some time confirmed that "members have an obligation to use their rights and exercise their vote in the best interest of the charity for which they are a member" in its guidance. 
· The question was then tested in the courts and was subject to a decision of the Supreme Court in July 2020 in a case often referred to as the Children's Investment Fund Foundation or ("CIFF") case. 
· The Supreme Court concluded that the Members of a company limited by guarantee (such as an academy trust) owe a fiduciary duty to exercise the powers they hold as Members in what they decide (in good faith) would be most likely to further the purposes of the company limited by guarantee.  

The Model Articles for an academy trust include a provision for the Members to comply with the duty identified in the CIFF case. 
DfE's Key Requirements and Expectations of Members  

· There must be a minimum of three Members and the DfE has a preference for five.
· An employee of the academy trust cannot be a Member of the academy trust.
· There must be a majority of Members who are not also Trustees.
· The DfE's view is that:

"Members play a limited but crucial role in safeguarding academy trust governance. While they must ensure they do not stray into undertaking the … Trustees' role, they should assure themselves that the governance of the trust is effective, that the … Trustees are acting in accordance with the trust’s charitable object(s) and that they, the Members, use their powers to step in if governance is failing. 

Members should not be involved in the day-to-day business of the academy trust and must ensure they do not assume the powers of the … Trustees. However, they do have an important role in an academy trust, based on a number of key powers set out in the department’s model articles of association and in company law."

· Anecdotally, academy trusts have responded to the DfE's expectations and the CIFF case by implementing changes in how the Members carry out their role and there is a range of information that could potentially be supplied with a corresponding range of activity the Members could carry out as part of their oversight function.  This should be agreed between Members and Trustees.
Administration

For information as to the administration in connection with the appointment and resignation / removal of Members, please see our guidance note 'Administration on changes of Members checklist', also available on OnStream. 
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