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Welcome to our annual compilation of articles on key trends and 
issues in higher education.

Over the past 12 months, we have regularly 
written articles focussing on the issues facing the 
higher education (HE) sector for University Business 
and our own publications, including our Higher 
Education Law Brief. This brochure is a compilation 
of some of our articles published in 2017/18. These 
cover a wide range of topics of interest to senior 
administrators, leaders, managers and lawyers 
working in higher education institutions (HEIs) in 
England and Wales.

As anticipated in our last trends brochure, change 
has continued to come at HEIs at unprecedented 
speed and from many directions. There was the first 
year of the Teaching Excellence Framework (TEF) 
awards and the controversy around whether it is a 
proper method of assessing teaching excellence, 
the freeze on tuition fees at £9,250, the publicised 
review of tuition fees, and a change of both of the 
politicians (Justine Greening and Jo Johnson) with 
whom the HE sector engaged. 

Then on 1 January 2018, the Office for Students 
(OfS), the new regulator designed to champion 
the interests of students, promote choice and help 
to ensure that students are receiving a good deal 
for their investment in higher education, legally 
came into being. And these are just a few of the 
changes! Add in the remaining uncertainty as 
to how Brexit will impact on HEIs in terms of the 
effect on numbers of EU students studying in the 
UK, the position of EU staff in UK universities and 
on research and innovation and it promises to be 
another interesting and challenging year.

In this introduction, we horizon scan with our 
thoughts on just three of the many issues facing the 
HE sector in the months ahead.

Student Mental Health and Wellbeing
Student health and wellbeing is a priority for HEIs, 
and UUK’s #stepchange campaign was very timely. 
Later in this brochure, we look at reasons why 
mental health has become such an important issue 
and what is being done to address it, but this is just 
one aspect of how HEIs can meet their pastoral 
responsibilities whilst providing an appropriate 
level of intervention into adult life. It is a difficult 
balancing exercise but what has become clear is 
that many students need more pastoral support 
than may have been anticipated in the past. 

Whatever the reasons (and social isolation as a 
consequence of social media is thought to be part 
of the mix), HEIs will be continuing to work hard to 
strike the right balance and enable all students to 
fulfil their potential in higher education and beyond.

Freedom of Speech
In December 2017, shortly before Jo Johnson’s time 
as Minister for Universities and Science ended, he 
confirmed plans to allow the OfS to fine or suspend 
institutions that fail to protect freedom of speech 
on campuses. Earlier in the year, the government 
extended the statutory duty to secure free speech 
so that it will apply to all providers of higher 
education registered with the OfS.

The Department for Education is proposing that 
publicly funded universities must show that their 
governance is consistent with the principles of free 
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speech. The Department does not at this stage 
outline how they would measure the governance 
or how they should comply with free speech. 
Whilst the position on hate crime is relatively 
clear, there will be challenges for HEIs in delivering 
protection of free speech and managing those 
students who feel uncomfortable with views that 
fall short of hate crime.

Claims for Inadequate Teaching
Whilst HEIs will have breathed a collective sigh of 
relief at the decision of the High Court in Siddiqui v 
The Chancellor, Masters & Scholars of the University 
of Oxford rejecting the claim of a former student 
that he failed to get a first class degree because 
of inadequate teaching, few can argue with the 
view of The Honourable Mr Justice Foskett that 
“when students are incurring substantial debts to 
pursue their university education, the quality of the 

education delivered will undoubtedly come under 
even greater scrutiny than it did in the past”.

It remains to be seen if the proposal for the 
OfS to consider how to introduce contracts for 
all students, “giving them a way of contesting 
the quality of their courses” will make it easier 
for students and former students to challenge 
teaching quality.

To keep up to date with legal changes and 
subscribe to our Higher Education and 
Employment Law Briefs, please visit  
www.vwv.co.uk/news-and-events/subscribe. 
 
You can also sign up to our free HE portal at 
www.vwv.co.uk/he-onstream and follow us on 
Twitter: @VWVHigherEd.

Bettina Rigg
Partner

020 7665 0960
brigg@vwv.co.uk 

The Author...
Bettina has been advising HEIs on all aspects of 
employment law and on student issues for many years. She 
has a special interest in equality and inclusion issues and 
regularly provides training to Governing Bodies and to senior 
management teams. 

Chambers & Partners recommend Bettina for her expertise in  
employment and student issues, those relating to equality 
and diversity in particular. A client notes: “I have always been 
impressed with her speed of response, the level of knowledge 
that comes with it, and the way it is communicated.” 
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following the general election in June 2017.
The pace of change is unlikely 

to abate any time soon.
These are all huge issues that will take 

up the time and energy of executive teams 
and governing bodies but at the same time, 
individuals working across HEIs will have 
their own day-to-day issues that keep them 
awake at night and which, if not properly 
managed, will be likely to impact on 
their wellbeing and ability to effectively 
deliver what is being asked of them in this 
new world. The resilience of staff should 
be a risk on any HEI’s risk register.

We discuss below four of the most 
common concerns that we hear about from 
academic and professional services staff and 
from those with managerial responsibilities.

PERFORMANCE
The changes in the HE sector have brought 
with them new pressures to deliver in a 
competitive, business driven environment 
which may be difficult for some to adapt to.

Managing performance should not be 
regarded as a punitive process only to be 
wielded where there is perceived failure, but 
as part of the ongoing regular conversations 
between managers and those in their 
teams to provide clear objectives aligned 
to the direction of travel of the institution, 
and the support and development they 
need to deliver in the changing world. 

Key to minimising the legal risks will be 
putting in place, and following, clear and 
equitable processes and the provision of 
support skills for managers to enable them 
to have constructive conversations. Without 
this, managers can inadvertently expose 
institutions to risk, either by not having 
conversations or by approaching them in 
the wrong way. It also involves actively 
managing probationary periods with regular 
review sessions, feedback and support.

DEVELOPMENT AND CAREER PATHWAYS
Development and career pathways are 
key motivational drivers especially for 
millennials who want to be provided with 
plentiful development opportunities, 
want to quickly climb the career ladder 
and receive constant feedback that they 
are on track. If this is not provided 
through good induction and clearly 
articulated progression routes, this is 
likely to impact on the resilience of staff 
to embrace change and give their best.  

The provision of development and 
training will also enable institutions 
to minimise some of their legal risks. 

There are statutory obligations to provide 
information, instruction, training and 
supervision with particular obligations at 
key stages such as when staff first join an 
institution and when they are exposed to 
new or increased risks. Effective, ongoing 
development also helps employers comply 
with their obligations under the Equality 
Act 2010, especially towards disabled 
staff, enabling employers to focus on 
changing needs for reasonable adjustments 
throughout their career with the institution.

WORK-LIFE BALANCE
The changes in the HE sector are likely to 
lead to an increasingly demanding work 
culture and cause staff and managers to 
worry about how to achieve/ facilitate 
an acceptable work-life balance.

Historically, the culture of HE has meant 
that there have been long held ideas of what 
is involved in being an academic (especially 
a researcher) including a long hours culture 
and, in the case of staff in professional 
services, an expectation of ready availability 
by email including late in the evening and at 
weekends. Yet in a creative and innovative 
environment, many staff find that time 
out provides them with the opportunity 
to think and come up with new ideas.

The ACAS guidance on flexible 
working and work-life balance published 
in 2015, whilst of no statutory effect, 
contains helpful practical examples.

Whatever impact Brexit will have on the 
applicability of the Working Time Directive 
to the UK (where there is currently an opt 
out allowing staff to consent to work more 
than the maximum of 48 hours a week), 
many institutions are really thinking about 
how they can deliver their education and 
research agendas whilst enabling a more 
flexible approach to working arrangements.

STRESS AND MENTAL HEALTH
In 2016, mental health and stress cost 
Britain 10.4 million working days per 
year which indicates a huge problem.

HEIs are focusing more and more 
on whether they are doing enough 
to create healthy workplaces where 
employees feel able to speak up if 
demands on them become too great. 
Again, there is helpful guidance 

in the ACAS booklet ‘Promoting 
positive mental health at work’.

Employers have legal duties under the 
Equality Act, Health and Safety at Work  
Act, etc and at common law to look after 
the mental health of their employees.
So from a risk perspective this is a business 
imperative. Employees also have a duty 
to look after their own health, so part 
of the approach needs to be to ensure 
that processes are in place to facilitate.

Creating a positive working 
environment is multi-faceted but 
common elements include:
• Regular evaluation/monitoring of policies 

using staff satisfaction surveys, sickness 
absence rates and Occupational Health 
referrals as indicators

• Access to support/counselling services
• Close working, and the establishment  

of protocols, with local health providers
• Active promotion of activities such as 

lunchtime exercise or relaxation classes
• Better training for managers to spot  

the early symptoms of stress within  
their teams.

CONCLUSION
The past year has brought many challenges 
for the HE sector and there are many more 
coming down the track, but it is important 
not to lose sight of the day-to-day issues 
that concern staff and those with managerial 
responsibilities. Successfully addressing 
these day-to-day issues will produce more 
resilient staff who are better able to embrace 
the changes and play their part in helping 
to deliver the institutional response. 

To be kept up to date on legal, 
regulatory and governance issues  
please register for our dedicated  
HE portal OnStream.  
www.vwv.co.uk/he-onstream/login

Bettina Rigg is a partner at leading education law firm VWV. Bettina can be contacted at brigg@vwv.co.uk.  M
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“THE CHANGES IN THE HE SECTOR ARE 
LIKELY TO LEAD TO AN INCREASINGLY 
DEMANDING WORK CULTURE"

T
he pace of change and new levels of 
uncertainty in the higher education 
(HE) sector are having a greater 
impact than ever on staff working 

in higher education institutions (HEIs). 
Add to that the competing priorities and 
concerns of staff across a wide spectrum, and 
it quickly becomes clear that a priority is to 
build resilience not only as part of managing 
individual wellbeing, but also so that everyone 
in the institution is working for the same goals.

In this article, Bettina Rigg (pictured 
right), Head of Higher Education at 

VWV and Jacqui Marshall (pictured left), 
Deputy Registrar and Director of HR at 
University of Exeter, look at some of the 
issues and risks that HEI executive teams 
and governing bodies should be thinking 
about in order to build resilience throughout 
their institutions, so that they are better able 
to respond to the changes and uncertainty. 
This follows workshops delivered by Bettina 
and Jacqui at the UHR 2017 conference.

CHANGES AFFECTING THE HE SECTOR
In the past year, the HE sector has been 

subjected to unprecedented levels of change 
– both internal and external. There has 
been the introduction of the Teaching 
Excellence Framework; proposed changes 
to the Research Excellence Framework; 
the uncertainty of Brexit with implications 
for staff, students and research; global 
competition for staff, students and research; 
changes to the very framework of higher 
education through the Higher Education 
and Research Act; the rise of the student 
as a consumer and most recently the 
uncertainty caused by the hung parliament 

BUILDING RESILIENCE
Why this is crucial to the successful delivery of institutional responses to the challenges facing the higher education sector
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TEACHING AND  
INCLUSIVE PRACTICES

Teaching and learning within higher education has arguably never 
had a profile as high as it does right now. It is not difficult to see why.

T
he combination of Brexit and 
concerns about international 
competitiveness, the pressure 
on institutions to widen access 

and deliver ever better and more valuable 
user experiences to justify increasing 
fees and the implementation of the 
Teaching Excellence Framework, have 
all intensified focus on the quality of 
teaching and the learning experience. 

Simultaneously, changes to the Disabled 
Students’ Allowances regime have fuelled 
interest in inclusive teaching practices 
devised to meet statutory equality obligations 
through a more strategic approach to 

for disabled students. There should also be 
a decrease in complaints, a rise in student 
satisfaction, more successful learning outcomes 
and significant reputational enhancement 
that may also be reflected in TEF results.

The decrease in funding of Disabled 
Students’ Allowances (DSA) is one of the most 
significant financial developments to hit the 
HE sector in recent years. The logic of the cuts 
was presented as incontrovertible: levels of 
public funding had become unsustainable and 
institutions should bear more responsibility not 
only for ensuring compliance with the Equality 
Act 2010 (the Act) and public sector equality 
duty (which they should be doing anyway) but 
also for creating more inclusive teaching and 
learning environments for the benefit of all 
students. Whilst DSA funding has not ceased 
altogether, it is now considered by Student 
Finance England to be only the “top of an apex 
of support, underpinned by an inclusive environment, 
and individual reasonable adjustments where required”. 

The extent of the reasonable adjustments 
duty is still often misunderstood. Although the 
obligations imposed are wide, extending to 
individual students and being anticipatory in 
nature, it is not the case that the law requires 
providers to make adjustments for all students, 
who previously benefited from DSA support 
(though many may choose to do so). To be 
protected by the Act and therefore be eligible 
for adjustments, a student must meet the 
technical definition of ‘disability’. This goes 
beyond having a recognised condition or 
diagnosis to there being a physical or mental 
impairment that has a substantial and long-term 
adverse effect on the individual’s ability to carry 
out normal day-to-day activities that has or is 
likely to persist for more than 12 months. 

Another misconception is that the Act 
requires adjustments to be made to genuine 
competence standards. Schedule 13 of the 
Act defines a competence standard as an 
“academic, medical or other standard applied for the 
purpose of determining whether or not a person has 
a particular level of competence or ability”. As the 
application of a competence standard does not 
come under the Act’s definition of a “provision, 
criterion or practice” there is no requirement for 
providers to make reasonable adjustments 
to the standards themselves.What providers 
should do is take all reasonable steps to ensure 
that disabled students are not disadvantaged 
in demonstrating their competence whilst 
protecting the integrity of academic standards 
and learning outcomes. This position is 

reasonable adjustments. That such practices 
carry a wider range of benefits than merely 
assisting with baseline legal compliance 
makes the case for inclusivity compelling.

HEFCE datas show that around 10% 
of all students in the UK have disclosed 
a disability. The proportion of disabled 
students varies between institutions, but 
some report disclosure rates at or above 
20%. Most agree that the true figure is even 
higher than this – particularly as there is no 
general legal duty on students to disclose 
that they have a disability – meaning that in 
many providers, disabled students constitute 
a significant proportion of the community. 

reinforced by both the Equality Act Technical 
Guidance for Higher and Further Education 
and the quality assurance regime overseen by 
the QAA. Under the latter: “academic assessment 
practices must ensure that disabled students are given 
the opportunity to demonstrate the achievement 
of learning outcomes and competence standards.” 
[Precept 12] and “whilst there is no duty to make 
any adjustment to a competence standard itself, the 
duty does apply to the assessment of that standard, that 
is, to the process of enabling a student to demonstrate 
that they meet the standard”. This may include 
alternative assessment tasks and, if necessary, 
consideration of transfer to another suitable 

Disabilities come in many forms, physical 
and mental, with students recognised as 
being vulnerable to a range of them. Making 
the transition from home to university can 
be challenging, requiring adaptation to a 
new place and more independent ways of 
working. The pressure on students to do 
well is considerable. Mental health issues, 
which tend to be underreported, are now 
recognised as a core driver of drop-out rates. 

The argument for inclusivity is simple – if 
an institution invests in inclusive practice 
for the benefit of all students, it is likely to 
significantly reduce the cost and time needed to 
make individual adjustments the law requires 

review. Historically, disabled students have been 
significantly more likely to make complaints 
about their course, both to their provider and 
to the OIA, than their non-disabled peers. 
This is reflected in the OIA’s new draft ‘Good 
Practice Framework – supporting disabled 
students’ guidance. Whilst emphasising that 
the general principles of the Good Practice 
Framework apply to all students, disabled 
or not, the guidance also makes inclusivity 
recommendations with disabled students in 
mind. These include the improvement of 
procedural accessibility and clarity, through 
considerate language use and formatting as well 
as the adjustment of normal process where 
it would be reasonable to do so to remove 
disadvantage.The consumerisation of higher 
education under the watch of the Competition 
and Markets Authority and implementation 
of the Teaching Excellence Framework, 
with its focus on student opportunities and 
outcomes irrespective of background, and 
the growing importance of student surveys, 
means there are further benefits for institutions 
moving towards greater inclusivity. It is 
increasingly apparent that students investing 
more in their higher education experience 
expect institutions to provide a more widely 
accessible learning environment whether or 
not those students happen to be disabled.

The case for inclusive teaching and learning 
is now well-established and being embraced by 
an increasing number of institutions. Indeed, 
it has already resulted in a clear move away 
from the focus on individual needs that was 
fostered by the old DSAs system. This does not 
mean there is no longer a role for DSA-funded 
individual support, only that it should be joined 
by a pervasive move towards inclusivity for 
all. HEFCE’s decision to double the funding 
available to disabled students to £40m and 
to publish a sector review, confirms there is 
top-level interest and support. But it remains 
the responsibility of individual institutions to 
make inclusive practice an integral part of their 
culture. Legal compliance is important but the 
benefits of inclusivity offer so much more.  

“The provision of targeted reasonable 
adjustments often identify students 

to their peers as disabled and thus, 
whilst fulfilling legal obligations, often 

themselves act as a barrier for many 
disabled students and can locate them 
as ‘a problem’. For this and many other 
reasons, the National Association of 
Disability Practitioners (NADP) have 

actively promoted inclusive teaching 
practices for many years. These 

practices require student-centred 
approaches to teaching which, when 
properly applied, make the learning 

environment relevant, accessible and 
engaging for all students and, as this 
excellent article makes abundantly 
clear, help to resolve so many of the 

current strategic preoccupations 
of HE providers, such as closing the 

differential outcomes gaps, improving 
retention and increasing student 

attendance and engagement.”  
PADDY TURNER, NADP

course. True inclusive practice is of course far 
more than ‘lecture capture’, important though 
that is. It means developing programmes where 
competence standards are considered carefully 
and taking anticipatory action is a matter of 
routine. Inclusive practice chimes with the 
social model of disability, which recognises 
that inequality is the product not of individual 
limitations but of a failure to remove the 
obstacles that prevent disabled people from 
participating equally. This is a key message 
of the best practice guidance on the subject 
produced by the Disabled Student Sector 
Leadership Group (DSSLG) for HE providers 
(including colleges) published in January 2017 
and will inform HEFCE’s latest sector 
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duty is still often misunderstood. Although the 
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providers to make adjustments for all students, 
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(though many may choose to do so). To be 
protected by the Act and therefore be eligible 
for adjustments, a student must meet the 
technical definition of ‘disability’. This goes 
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diagnosis to there being a physical or mental 
impairment that has a substantial and long-term 
adverse effect on the individual’s ability to carry 
out normal day-to-day activities that has or is 
likely to persist for more than 12 months. 

Another misconception is that the Act 
requires adjustments to be made to genuine 
competence standards. Schedule 13 of the 
Act defines a competence standard as an 
“academic, medical or other standard applied for the 
purpose of determining whether or not a person has 
a particular level of competence or ability”. As the 
application of a competence standard does not 
come under the Act’s definition of a “provision, 
criterion or practice” there is no requirement for 
providers to make reasonable adjustments 
to the standards themselves.What providers 
should do is take all reasonable steps to ensure 
that disabled students are not disadvantaged 
in demonstrating their competence whilst 
protecting the integrity of academic standards 
and learning outcomes. This position is 

reasonable adjustments. That such practices 
carry a wider range of benefits than merely 
assisting with baseline legal compliance 
makes the case for inclusivity compelling.

HEFCE datas show that around 10% 
of all students in the UK have disclosed 
a disability. The proportion of disabled 
students varies between institutions, but 
some report disclosure rates at or above 
20%. Most agree that the true figure is even 
higher than this – particularly as there is no 
general legal duty on students to disclose 
that they have a disability – meaning that in 
many providers, disabled students constitute 
a significant proportion of the community. 

reinforced by both the Equality Act Technical 
Guidance for Higher and Further Education 
and the quality assurance regime overseen by 
the QAA. Under the latter: “academic assessment 
practices must ensure that disabled students are given 
the opportunity to demonstrate the achievement 
of learning outcomes and competence standards.” 
[Precept 12] and “whilst there is no duty to make 
any adjustment to a competence standard itself, the 
duty does apply to the assessment of that standard, that 
is, to the process of enabling a student to demonstrate 
that they meet the standard”. This may include 
alternative assessment tasks and, if necessary, 
consideration of transfer to another suitable 

Disabilities come in many forms, physical 
and mental, with students recognised as 
being vulnerable to a range of them. Making 
the transition from home to university can 
be challenging, requiring adaptation to a 
new place and more independent ways of 
working. The pressure on students to do 
well is considerable. Mental health issues, 
which tend to be underreported, are now 
recognised as a core driver of drop-out rates. 

The argument for inclusivity is simple – if 
an institution invests in inclusive practice 
for the benefit of all students, it is likely to 
significantly reduce the cost and time needed to 
make individual adjustments the law requires 

review. Historically, disabled students have been 
significantly more likely to make complaints 
about their course, both to their provider and 
to the OIA, than their non-disabled peers. 
This is reflected in the OIA’s new draft ‘Good 
Practice Framework – supporting disabled 
students’ guidance. Whilst emphasising that 
the general principles of the Good Practice 
Framework apply to all students, disabled 
or not, the guidance also makes inclusivity 
recommendations with disabled students in 
mind. These include the improvement of 
procedural accessibility and clarity, through 
considerate language use and formatting as well 
as the adjustment of normal process where 
it would be reasonable to do so to remove 
disadvantage.The consumerisation of higher 
education under the watch of the Competition 
and Markets Authority and implementation 
of the Teaching Excellence Framework, 
with its focus on student opportunities and 
outcomes irrespective of background, and 
the growing importance of student surveys, 
means there are further benefits for institutions 
moving towards greater inclusivity. It is 
increasingly apparent that students investing 
more in their higher education experience 
expect institutions to provide a more widely 
accessible learning environment whether or 
not those students happen to be disabled.

The case for inclusive teaching and learning 
is now well-established and being embraced by 
an increasing number of institutions. Indeed, 
it has already resulted in a clear move away 
from the focus on individual needs that was 
fostered by the old DSAs system. This does not 
mean there is no longer a role for DSA-funded 
individual support, only that it should be joined 
by a pervasive move towards inclusivity for 
all. HEFCE’s decision to double the funding 
available to disabled students to £40m and 
to publish a sector review, confirms there is 
top-level interest and support. But it remains 
the responsibility of individual institutions to 
make inclusive practice an integral part of their 
culture. Legal compliance is important but the 
benefits of inclusivity offer so much more.  

“The provision of targeted reasonable 
adjustments often identify students 

to their peers as disabled and thus, 
whilst fulfilling legal obligations, often 
themselves act as a barrier for many 

disabled students and can locate them 
as ‘a problem’. For this and many other 
reasons, the National Association of 
Disability Practitioners (NADP) have 

actively promoted inclusive teaching 
practices for many years. These 

practices require student-centred 
approaches to teaching which, when 
properly applied, make the learning 

environment relevant, accessible and 
engaging for all students and, as this 
excellent article makes abundantly 
clear, help to resolve so many of the 

current strategic preoccupations 
of HE providers, such as closing the 

differential outcomes gaps, improving 
retention and increasing student 

attendance and engagement.”  
PADDY TURNER, NADP

course. True inclusive practice is of course far 
more than ‘lecture capture’, important though 
that is. It means developing programmes where 
competence standards are considered carefully 
and taking anticipatory action is a matter of 
routine. Inclusive practice chimes with the 
social model of disability, which recognises 
that inequality is the product not of individual 
limitations but of a failure to remove the 
obstacles that prevent disabled people from 
participating equally. This is a key message 
of the best practice guidance on the subject 
produced by the Disabled Student Sector 
Leadership Group (DSSLG) for HE providers 
(including colleges) published in January 2017 
and will inform HEFCE’s latest sector 

This article was originally published in University Business in August 2017.
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TERRITORIAL SCOPE – OVERSEAS 
STUDENTS AND CAMPUSES
The GDPR has a wider territorial 
scope than the old DPA regime. 
It covers all processing that:
takes place in an EU Member State, 
whether or not the data subjects are EU 
nationals – this will cover overseas students 
from any country where the data are 
processed on the university’s IT system;
is carried out by a controller established 
in an EU Member State even if the 
processing takes place outside the EU and/
or does not concern the personal data of 
EU nationals. It is not entirely clear what 
constitutes ‘establishment’ in a member 
state but UK universities will certainly 
be covered. The term is likely to be wide 
enough to cover university trading and 
technology transfer companies as well as 
overseas campuses. Universities should 
include such entities in their data lifecycle 
audits and compliance programmes;
is carried out by a controller or processor 
not established in an EU Member State:
where goods or services are offered to 
data subjects who are in the EU – even if 
they are not EU nationals; and is for the 
purpose of monitoring the behaviour 
within the EU of data subjects – whether 
or not they are EU nationals.

This provision may also catch overseas 
campuses, even if they are not ‘established’ 
in the UK, if they offer remote access 
to their courses to students in the 
EU or use e-learning tools to monitor 
the progress of EU students at those 
campuses. It is also potentially wide 
enough to catch recruitment activities 
by them which are directed at EU students.

  
OTHER LAWFUL BASES OF PROCESSING
The GDPR provides five other ways of 
processing that may be more appropriate 
than consent. It is likely that universities will 
use different bases for different purposes. 

 
Article 6(1) sets out the possible lawful bases 
of processing for ordinary personal data:
(a) Consent of the data subject – as explained 

above, this may not be a practical 
arrangement for most university purposes 
and should be considered only where 
there is no other more appropriate basis;

(b) Processing is necessary for the 
performance of a contract with the data 
subject or to take steps to enter into a 
contract – this condition will cover, 
for example, employees, consultants 

including external examiners and visiting 
or honorary academic post-holders, 
suppliers and students in relation to 
their contract with the university;

(c) Processing is necessary for compliance 
with a legal obligation – this 
will be appropriate for such tasks 
as deducting tax, pensions and 
social security requirements;

(d) Processing is necessary to protect the 
vital interests of a data subject or another 
person – this allows information to be 
shared in life-threatening situations; 

(e) Processing is necessary for the 
performance of a task carried out in 
the public interest or in the exercise 
of official authority vested in the 
controller – this is only available to public 
authorities carrying out their public 
tasks. At present it is not clear whether 
– or to what extent – a university is 
a public authority. Clarification is 
expected from the UK government 
but it seems likely that at least in 
relation to some functions, such as 
undergraduate teaching, universities may 
be public authorities. To the extent that 
they are, this will provide an additional 
basis for processing data that is not 
covered by sub-paragraph (b); and

(f ) Necessary for the purposes of legitimate 
interests pursued by the controller or a 
third party, except where such interests 
are overridden by the interests, rights 
or freedoms of the data subject. Note 
that this condition is not available 
to processing carried out by public 
authorities in the performance of their 
tasks so may not apply to all university 
functions. However, it will be a helpful 
basis where functions (perhaps such as 
providing optional online learning tools) 
fall outside any public authority remit. 
This is likely to include any technology 
transfer and commercialisation activities. 
   The GDPR allows member states 
to introduce more specific provisions 
in relation to Articles 6(1)(c) and 
(e). These provisions are particularly 
relevant to the university sector and 
we expect government to include such 
provisions in the Data Protection Bill.

Article 9(2) sets out the lawful bases of 
processing for special categories of personal 
data: these are broadly the same as ‘sensitive’ 
data under the current regime but have been 
broadened to include genetic or biometric 
data used to identify an individual:
(a) Explicit consent of the data subject, 

unless reliance on consent is prohibited 
by EU or Member State law. Again, 
using consent will require the provision 
of much more detailed information 
than at present and can always be 
withdrawn so alternative bases should 
be considered where possible;

(b) Processing is necessary for carrying 
out obligations under employment, 
social security or social protection 
law, or a collective agreement; or

(c) Processing is necessary to protect 
the vital interests of a data subject 
or another individual where the 
data subject is physically or legally 
incapable of giving consent.

This is likely to bring security and access 
systems within the additional requirements 
for special categories of data and may require 
explicit consent (which can be withdrawn).  

Whatever bases are used for the various 
personal data processing activities, 
universities will need to document 
the relevant decisions to be able to 
demonstrate to the ICO which lawful 
basis is used. Data protection impact 
assessments can help with the task of 
understanding how to meet conditions 
for processing and requirement for 
universities to demonstrate accountability 
under the GDPR. 

To be kept up to date on legal, 
regulatory and governance issues 
please register for our dedicated 
HE portal OnStream 
vwv.co.uk/he-onstream/login

Serena Tierney is a partner at leading education law firm VWV.   
Serena can be contacted on 020 7665 0817 or at stierney@vwv.co.uk.M
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“UNIVERSITIES WILL BE ABLE TO  
USE A DIFFERENT LAWFUL BASIS FOR
PROCESSING AND WILL NOT NEED TO 
RELY ON CONSENT"

T
here are many aspects of the 
new regime that have caught the 
attention of the media, such as the 
‘right to be forgotten’, direct liability 

for processors and the extended definition of 
personal information to include biometric, 
genetic and pseudonymised information. 

However, the most far-reaching impact 
will be the move away from the current use 
of consent as the default basis for processing 
personal data. In future, data subjects 
will be able to withdraw their consent 

at any time, making it impractical as the 
basis for long-term processing, as with 
student records, employees and alumni. 
In addition, consent will have to be on the 
basis of much more granular information 
about the specific processing operations 
and any sharing with third parties. It will 
not be possible to obtain a ‘general consent’ 
to use someone’s personal data, nor to 
operate by use of ‘opt-out’ requirements.

In general, universities will be able to 
use a different lawful basis for processing 

and will not need to rely on consent. This 
will be much more straightforward in 
relation to processing of new information. 
It will, however, require consideration 
of the position in relation to existing 
information, in particular where past 
consents are not likely to meet the required 
standard for GDPR compliance.

This article sets out the considerations 
relating to establishing other lawful 
bases of processing personal data as 
they affect universities.

GDPR – THE IMPACT ON 
UNIVERSITY BUSINESS

The General Data Protection Regulation (GDPR) will affect every aspect of university business from 
procurement to commercialisation of research. Some of the changes will require significantly different 

ways of working with personal information from current practice. Universities that are not already 
preparing to introduce their staff to new requirements now have just eight months to do so
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It covers all processing that:
takes place in an EU Member State, 
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Whatever bases are used for the various 
personal data processing activities, 
universities will need to document 
the relevant decisions to be able to 
demonstrate to the ICO which lawful 
basis is used. Data protection impact 
assessments can help with the task of 
understanding how to meet conditions 
for processing and requirement for 
universities to demonstrate accountability 
under the GDPR. 

To be kept up to date on legal, 
regulatory and governance issues 
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vwv.co.uk/he-onstream/login
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This article was originally published in University Business in September 2017. 9
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they are a call to focus that regulation on 
a core of provisions reflecting matters of 
public interest and an attempt to make the 
regulatory burden much more a function of 
principle rather than the historical accident 
of the way an organisation was established. 
However, if the combination of new 
statutory powers and recommendations 
to streamline the approval processes are 
enacted, many universities are likely to 
benefit from a less cumbersome regime for 
making constitutional changes in the future. 

The recommendations still need to go 
through the Parliamentary process, but the 
Law Commission’s charities project already has 
form for success, having had their proposals 
on social investment enacted last year. 

NEW REGULATORY LANDSCAPE 
The Law Commission’s timing here is 
impeccable, as universities will soon have 
to navigate the new regulatory framework 
governing them under the Higher Education 
and Research Act 2017 (HERA), and by 
the new Office for Students. At the time of 
writing, we are awaiting imminent publication 
of consultation on how the regulatory 
framework under the Office for Students 
will work in practice. Good governance in 
the wider third sector is also very much on 
the political agenda, following the high-
profile collapse of Kids Company, a new 
Charity Governance Code and the Charity 
Commission exercising its range of new 
enforcement powers. 

PUBLIC INTEREST MATTERS –  
IMPACT OF HERA 2017 
One important step universities can take to 
position themselves best for the future is to 
reallocate the provisions of their governing 
documents, so that only the matters which are 
deemed to be relevant to the public interest, 
form part of their charters and statutes. Other 
provisions can be ‘decanted’ to regulations or 
ordinances, freeing them from the scrutiny of 
the Privy Council and other regulators. 

Universities have been encouraged 
previously by government to liberalise 
their governing documents in this way. 
In 2006, the Westminster Government 
wrote to Vice-Chancellors in England, and 
the Welsh Government wrote to Vice-
Chancellors in Wales, setting out categories 
of provisions that they considered to be 
in the public interest, thereby requiring 
Privy Council oversight, and those that 
did not. Universities were invited to 

A
charitable organisation as 
operationally complex as a 
university, needs governing 
documents which promote 

effective governance. This means keeping the 
governance framework up to date and fit for 
purpose, so that it reflects and supports the way 
the university is run and takes account of the 
wider regulatory framework it operates in. 

However, many universities face legal 
and procedural obstacles when it comes 
to amending their governing documents. 
Higher education sector responses to a recent 
Law Commission consultation mentioned 

A GOVERNANCE 
FRAMEWORK FOR 
THE FUTURE 
Many universities face legal and procedural obstacles 
when it comes to amending their governing documents

reallocate those matters not falling within 
the public interest categories to subsidiary 
documents out of Privy Council control. 

Some universities took the opportunity 
at that stage to overhaul their governing 
documents, but many did not. It was more 
difficult for higher education corporations 
(HECs) to take up this invitation, 
given the prescriptive requirements of 
the Education Reform Act 1988, with 
regard to the contents of their Instrument 
and Articles of Government. 

HERA now paves the way for reallocation 
to be put on a statutory footing. The Office 
for Students is required to publish a list of 
principles applicable to the governance of 
English universities, which will help to 
ensure that they perform their functions in 
the public interest. This means that there 
will be formal guidance to replace the 2006 
letter, following consultation with the sector, 
which sets out the public interest matters. 
Universities can be required, as a condition 
of registration with the Office for Students, 
to amend their governing documents in 
line with the public interest matters. 

For HECs, HERA will also facilitate 
reallocation in accordance with the 
Office for Students’ guidance by 
removing the prescriptive requirements 
of their governing documents. 

HERA only applies to English universities, 
so those in Wales will continue to be 

governed by the existing law. The Law 
Commission has recommended that the 
Welsh Government considers measures 
to address the current problems faced 
by Welsh universities in amending 
their governing documents. 

THINKING AHEAD 
The outcome of the Office for Students’ 
consultation on determining the public 
interest matters, obviously cannot be 
prejudged and it will be interesting to see 
how much further (if at all) its approach goes 
towards deregulation than the 2006 letter. 

The principle of academic freedom is 
required by HERA to be on the list and 
it was also suggested in the Parliamentary 
debate leading up to HERA’s enactment that 
a principle underscoring the importance of 
free speech could be included, if the Office 
for Students considered it appropriate. 

In anticipation of the HERA reforms 
and in the hope (and expectation) that the 
Law Commission’s recommendations will 
be enacted, now is the time for universities 
to be thinking ahead to whether their 
governance procedures need updating:
●  Do they accurately reflect the roles and 

responsibilities of all of the different bodies 
involved in the university’s governance? 

●  Are the lines of delegation and 
accountability sufficiently clear? 

●  Do they give the Governors the powers 
they need to manage the university’s 
assets and operations effectively? 

●  Are the procedures with respect to staff 
up to date and compliant? Bear in mind 
that where the Model Statute or other 
provisions concerning affected staff are 
to be reviewed, time may need to be 
factored into the process for collective 
consultation with staff and unions. 

Ultimately, the question of how well your 
governing documents will serve you in 
the new regulatory landscape, may be 
difficult to answer with any certainty 
now. However, the key aim should be to 
put in place a framework which gives you 
the flexibility to update your governance 
over time to respond to new challenges, 
embrace opportunities and reflect the 
approach of your new principal regulator. 

the lengthy and challenging processes which 
have been a deterrent to bringing forward 
reorganisational change and which leave 
universities with inconvenient, inappropriate 
and out-of-date governing documents.  

STREAMLINING THE PROCESS FOR 
AMENDING GOVERNING DOCUMENTS 
The Law Commission has now published 
a report containing a wide range of 
recommendations to chip off some of the 
regulatory ‘barnacles’ which slow down 
charities. Universities may not be subject 
to the full extent of the charity law red tape 

which applies to registered charities, but 
when it comes to amending their governing 
documents, they are often in a worse position. 

Amendments by universities constituted 
by Royal Charter and Acts of Parliament are 
subject to multiple layers of scrutiny by the 
Privy Council, the Charity Commission, 
the Office for Civil Society and in some cases 
Parliament. The processes are typically long, 
cumbersome and expensive. Of particular 
interest to the HE sector will therefore 
be the recommendations which seek to 
make it easier for these charities to make 
changes to their governing documents. 

The Law Commission’s recommendations 
by no means sweep away all regulation of 
changes to governing documents. Rather 

Other Law Commission 
recommendations which may be of 
interest to universities include: 

● More flexibility to amend the 
purposes and governing documents 
of charities under the trusteeship of 
the university, and extending and 
streamlining the current powers 
to spend the capital of permanent 
endowment funds held by the 
university. These measures will 
help universities to administer their 
funds as efficiently as possible and 
ensure that they are applied towards 
purposes which give the maximum 
benefit to the university’s students.  

● The repeal of the detailed provisions 
in the Universities and College Estates 
Act 1925 in relation to the disposal of 
land which apply to the Universities 
and Colleges of Oxford, Cambridge 
and Durham to be replaced by general 
powers of ownership similar to those 
which trustees of charitable trusts have.

VWV have been proud to provide legal consultancy to the Law Commission on this  
project. To be kept up to date on legal, regulatory and governance issues please  
register for our dedicated HE portal OnStream. www.vwv.co.uk/he-onstream/login. 
Rachel Tonkin is a senior associate at VWV. She can be contacted on  
0117 314 5397 or at rtonkin@vwv.co.uk. Con Alexander is a partner at VWV.  
He can be contacted on 0117 314 5214 or at calexander@vwv.co.uk
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they are a call to focus that regulation on 
a core of provisions reflecting matters of 
public interest and an attempt to make the 
regulatory burden much more a function of 
principle rather than the historical accident 
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However, if the combination of new 
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The recommendations still need to go 
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NEW REGULATORY LANDSCAPE 
The Law Commission’s timing here is 
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PUBLIC INTEREST MATTERS –  
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deemed to be relevant to the public interest, 
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ordinances, freeing them from the scrutiny of 
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Universities have been encouraged 
previously by government to liberalise 
their governing documents in this way. 
In 2006, the Westminster Government 
wrote to Vice-Chancellors in England, and 
the Welsh Government wrote to Vice-
Chancellors in Wales, setting out categories 
of provisions that they considered to be 
in the public interest, thereby requiring 
Privy Council oversight, and those that 
did not. Universities were invited to 

A
charitable organisation as 
operationally complex as a 
university, needs governing 
documents which promote 

effective governance. This means keeping the 
governance framework up to date and fit for 
purpose, so that it reflects and supports the way 
the university is run and takes account of the 
wider regulatory framework it operates in. 

However, many universities face legal 
and procedural obstacles when it comes 
to amending their governing documents. 
Higher education sector responses to a recent 
Law Commission consultation mentioned 

A GOVERNANCE 
FRAMEWORK FOR 
THE FUTURE 
Many universities face legal and procedural obstacles 
when it comes to amending their governing documents

reallocate those matters not falling within 
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governed by the existing law. The Law 
Commission has recommended that the 
Welsh Government considers measures 
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their governing documents. 

THINKING AHEAD 
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free speech could be included, if the Office 
for Students considered it appropriate. 

In anticipation of the HERA reforms 
and in the hope (and expectation) that the 
Law Commission’s recommendations will 
be enacted, now is the time for universities 
to be thinking ahead to whether their 
governance procedures need updating:
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they need to manage the university’s 
assets and operations effectively? 

●  Are the procedures with respect to staff 
up to date and compliant? Bear in mind 
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embrace opportunities and reflect the 
approach of your new principal regulator. 

the lengthy and challenging processes which 
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and out-of-date governing documents.  
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Other Law Commission 
recommendations which may be of 
interest to universities include: 

● More flexibility to amend the 
purposes and governing documents 
of charities under the trusteeship of 
the university, and extending and 
streamlining the current powers 
to spend the capital of permanent 
endowment funds held by the 
university. These measures will 
help universities to administer their 
funds as efficiently as possible and 
ensure that they are applied towards 
purposes which give the maximum 
benefit to the university’s students.  

● The repeal of the detailed provisions 
in the Universities and College Estates 
Act 1925 in relation to the disposal of 
land which apply to the Universities 
and Colleges of Oxford, Cambridge 
and Durham to be replaced by general 
powers of ownership similar to those 
which trustees of charitable trusts have.
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There may be a tendency to carry out market 
engagement with a few regular suppliers. For 
larger complex projects, consider issuing a 
Prior Information Notice and questionnaire 
so that any interested supplier can provide 
feedback and is aware of the opportunity.

3 PREPARE YOUR DOCUMENTS 
IN ADVANCE

Often there is pressure on the procurement 
team to start the procurement process as soon 
as possible. The risk with this approach is 
that it may not allow for proper engagement, 
either internally with the project sponsors 
or externally with potential suppliers, 
or for development of the procurement 
strategy and procurement documents. 
It is difficult to change your mind about 
your requirements or the conduct of the 
procurement process, for example, whether 
you wish to retain the right to down-select 
bidders, once the process has started.

One of our frequently asked questions is 
whether all of the procurement documents, 
including the Invitation to Negotiate or 
the Invitation to Participate in Dialogue 
and the evaluation methodology, need to 
be available when the Contract Notice is 
published. Whilst regulation 53 of the PCR 
requires the procurement documents to 
be available to bidders electronically, the 
definition of procurement documents is 
not specific. However, it is good practice 
to have all the documents available, at least 
in outline, although you may decide not 
to publish all the documents. Bidders will 
need to know at least the headline award 
criteria and weightings. Thinking about 
the approach to evaluation early on will 
help the project team focus on what is most 
important in the delivery of the project.

4 CHOOSE THE BEST 
PROCUREMENT ROUTE 

Whilst it may be tempting to follow the 
restricted or open procedures on the basis 
they will allow for the quickest procurement 
route, they have significant limitations for 
complex projects and may end up increasing 
the timeframe for procurement if the process 
has to be re-started. These routes do not 
have any in-built flexibility so there is no 
scope to discuss alternative solutions or 
amendments to terms and conditions. We are 
frequently asked to advise on procurements 
where a bidder has indicated that they cannot 
accept the university’s position on liability 

or insurance, but the university does not 
want to exclude them from the procurement 
process and to assess the level of risk.

The competitive dialogue process or 
competitive procedure for negotiation have 
been specially designed for situations where:
• the needs of the contracting authority 

cannot be met without adaption 
of a readily available solution

• the requirements include design 
or innovative solutions

• the requirements require discussions 
regarding the legal or financial structure 
of the project or allocation of risk.

Whilst there have been negative perceptions, 
particularly in relation to competitive 
dialogue, as a result of the costs, resources 
and time it has taken to procure a contract 
using these routes, they can be efficient 
and effective if properly managed. 

The key to this is having a focused and 
structured dialogue or negotiation phase. 
In practice this means only taking forward 
a manageable number of bidders, choosing 
specific areas for discussion such as terms 
and conditions, how the project will be 
delivered and options for financing, and 
publishing a timeline for discussions. Project 
planning is important to ensure that the right 
members of the project team are available for 
meetings and are clear about the contracting 
authority’s own position. Bidders should be 
clear about the process and how it will be 
conducted, what is expected of them and 
the safeguards in place to ensure fairness, 
transparency and non-discrimination.

5 HAVE THE RIGHT EVALUATION 
PROCESS IN PLACE 

The evaluation of a complex project will 
always be subject to scrutiny, particularly 
where the project is high value, politically 
sensitive or important for your reputation. 

You can avoid the common pitfalls by: 
• testing your evaluation criteria as much as 

possible to ensure that the chosen award 
criteria and weightings will result in the 
most economically advantageous tender. It 
sounds obvious but if, for example, testing 

and demonstration of high-value equipment 
or IT systems is an overriding factor, make 
sure the evaluation weightings reflect this! 

• ensuring you can evaluate bids on a like-
by-like basis. The PCR permits life cycle 
costing which is one way of measuring price 
for different solutions. You should provide 
as much transparency as possible regarding 
the evaluation methodology for price, so 
that bidders are able to work out what score 
they will get if they bid a certain price.

• where possible, drafting the evaluation 
methodology so that is objective

• ensuring the evaluators have the relevant 
technical expertise and know how 
to apply the scoring methodology

• doing what you say you are going to do!

6 KEEP AN AUDIT TRAIL 
As part of a contracting authority’s duty of 

transparency, it is required to keep a detailed 
record of all its processes and decisions. 
Clearly this duty will cover decisions to 
shortlist bidders and decisions in relation to 
evaluation, but it also extends to discussions 
during a dialogue or negotiation phase. 

This duty is quite onerous and you will 
need to consider how it can be achieved, for 
example, by recording all dialogue sessions 
or preparing minutes of each session. 

CONCLUSIONS
We are seeing a growing trend towards 
the use of the new procurement routes, 
particularly the competitive procedure with 
negotiation, which offer the potential for 
much-needed greater flexibility for both 
universities and suppliers and better outcomes.

The challenge is for procurement teams 
to have the confidence to move away 
from the traditional procurement routes. 
With careful planning, complex projects 
need not mean complex procurements.  

VWV has recently appointed Stephanie Rickard as a Partner to lead its procurement and State aid 
team from its Bristol office. Stephanie has a particular interest and focus in the HE sector. 
She has over 20 years’ experience advising on and managing complex and high value 
procurements and projects, including one of the highest value procurements undertaken in the UK.

“THE CHALLENGE IS FOR PROCUREMENT 
TEAMS TO HAVE THE CONFIDENCE TO 
MOVE AWAY FROM THE TRADITIONAL 
PROCUREMENT ROUTES"

V
eale Wasbrough Vizards (VWV) 
set out some practical tips 
on how you can you run an 
effective and efficient process, 

while minimising the risk of challenge 
under the procurement rules. Even if you 
are a university who has elected not to 
apply the procurement rules, by reason 
of no longer falling within the definition 
of a contracting authority, much of the 
following guidance may still be useful.

1 KNOW WHAT YOU WANT AND  
YOUR AVAILABLE BUDGET

The procurement will be framed by your 
requirements, so it is important you are 
clear up front about what you want.

At the minimum, the Public Contracts 

Regulations 2015 (PCR) require the 
technical specifications or outcomes and the 
characteristics of the works, services or supplies 
to be described in the procurement documents. 

Minimum standards, as opposed to ‘nice to 
haves’ should also be identified. This can help 
with shortlisting suppliers. For example, for 
IT projects, suppliers will need to demonstrate 
their systems have been built to comply with 
the increased data protection requirements 
that will come into force from May next year. 

In practice, it is also advisable to engage in 
market testing to inform your requirements 
and your budget, and to ensure they are 
achievable with what is available in the 
marketplace. Please see paragraph 2 below. 

These steps will help minimise the 
risk of contract changes during or after 

the procurement process. Where you 
can, draft some flexibility in the contract 
notice to future-proof the contract, 
for example, by including the right to 
extend the contract or to include ancillary 
works or services at a later stage.

2 CARRY OUT MARKET ENGAGEMENT
Market engagement can be a really 

useful tool to find out from suppliers:
• whether there is an available 

solution on the market
• the likely level of interest from 

suppliers in bidding for a project
• their willingness to contract on 

certain terms and conditions
• their willingness to engage in 

dialogue or negotiation.

SIX PRACTICAL TIPS TO HELP 
YOU MANAGE COMPLEX 

PROCUREMENTS
Many universities are investing in high-value capital projects, for example, new campus developments, 

student lifecycle IT systems and high-value specialist laboratory equipment. Managing a complex 
procurement takes time, preparation and a clear understanding of what you want. 
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education is not new. In 2003, the 
Universities UK (UUK) and Guild HE 
Mental Wellbeing in Higher Education 
Group was created in response to concern 
about mental health issues. The Group’s 
most recent Good Practice Guide for 
Student Well-being in Higher Education 
(2015) recognises that there have been 
significant developments since then in 
the way mental health difficulties are 
understood and supported, and in the legal 
framework around student wellbeing.

In particular, there has been a move away 
from the ‘deficit’ approach where support is 
only offered to those students already at crisis 
point. Instead there is a focus on pre-emptive 
action by embedding mental health strategy 
not only into institutional operation but also 
strategic planning. Effective policies and 
procedures addressing, amongst other things, 
fitness to study, sit and practise as well as 
mitigating circumstances are needed for all 
students, whether they are studying on- or 
off-campus, domestically or overseas, with 
or without placements. Providing (and being 
seen to provide) effective support systems 
is now understood to be an integral part of 
delivering a high-quality student experience. 
It is also recognised that to be most effective, 
university services must be co-ordinated 
with local public resources including GP 
practices and NHS mental health trusts.

NEW DEVELOPMENTS
Despite these developments, there is always 
more that could be done. In September 
this year, the profile of student mental 
health was raised again with the launch 
of UUK’s #stepchange campaign, which 
is designed to show why mental health 
should be a strategic priority within higher 
education. It is the latest development 
in UUK’s mental health programme, 
which was created in 2016 to support 
senior teams to adopt a whole-university 
approach to mental health and wellbeing 
by engaging with students and staff. 
#stepchange identifies four key 
reasons why mental health should be 
a strategic priority for universities:
• Regarding risk, if the headline statistics 

are to be believed around 500,000 
students are now affected by mental health 
problems in the UK HE sector alone at 
any given time. This is reflected in the 
clear increase in demand for student 
support services such as counselling 

and the consequent pressure that this 
places on limited financial resources. 
This should be a key risk factor on 
all universities’ risk registers and one 
which Members of Governing Bodies 
should satisfy themselves is being 
appropriately addressed and monitored.

• From a regulation perspective, 
universities have a duty of care to their 
students (and staff ) and must safeguard 
and promote their welfare. As the 
precise extent of this duty is unclear, 
and circumstance dependent, individual 
institutions have to strike their own 
balance between meeting their pastoral 
responsibilities and providing an 
appropriate level of intervention into 
adult life. The situation is even more 
complicated for those students with 
mental health conditions or illnesses, 
whether or not they constitute a disability 
for the purposes of the Equality Act 
2010. Discrimination claims against 
universities from students claiming that 
academics failed to make adjustments 
for their mental health issues are 
becoming more common and reflect 
the need to provide support proactively, 
as an integral part of course delivery.

• The success that can result from tackling 
mental health issues is clear. Mental 
health is believed to be the biggest single 
predictor of life satisfaction. Within 
higher education, student satisfaction 
leads to higher levels of engagement 
and retention, which, in turn, improve 
overall student performance. Indeed, 
some sector commentators see this crisis 
as an opportunity to develop student 
services and improve mental health 
strategies already in place. Holistic 
wellbeing programmes with an emphasis 
on self-help and peer-to-peer support 
to assist students, identify early signs of 
problems and increase their resilience in 
coping with issues such as anxiety, stress 
and depression are evident. A new focus 
on the transition between school and 
university is also discernible, through 
recognition of the need to support 
students who were already known to be 

vulnerable children into adulthood. Now 
that policies and procedures are subject 
to external scrutiny by bodies such as the 
Competition and Markets Authority, 
there is more incentive than ever to 
ensure that students (and their parents) 
are provided with greater transparency, 
regarding the services available and 
how and when these may be accessed.

• Mental health is also now a key priority 
in government policy, having been 
a feature of all party general election 
manifestos last year. In January, the 
Prime Minister announced ambitious 
plans to reform mental health services. 
Removing the stigma associated with 
mental health problems and redressing 
the relative neglect of mental illness 
compared with physical illness are 
core objectives. A Green Paper on the 
subject of child and young people’s 
mental health, which sets out plans to 
transform services in universities (as well 
as in schools and for families), will be 
published before the end of the year. 

SUMMARY
Universities have long recognised the 
potential vulnerability of students and 
the duty of care and statutory obligations 
that they have towards them. Reactive 
approaches to mental health and mental 
illness are not sufficient and the necessity 
of preventative and holistic approaches to 
student well-being at both strategic and 
operational level are now being built into 
standard practice. The benefits of addressing 
the mental health crisis are numerous and 
increased awareness via sector campaigns and 
government initiatives is to be welcomed. 
Avoiding legal claims is important but 
the possibility of enabling all students to 
fulfil their potential in higher education 
and beyond is a far more uplifting goal. 

Mental health has been 
described as a defining 
challenge for our time and as 
a crisis for UK universities. 

Those with mental health problems may 
lack the resilience to cope with change and 
pressure to the extent that it compromises 
their ability to enjoy life, be productive and 
maintain a sense of self-worth. The number 
of students dropping-out of their courses 
due to mental health problems has trebled in 
recent years. Legal claims and, in the most 
serious cases suicide, have generated national 
media attention and triggered change in 
both institutional practices and government 

policy. Here, we look at the reasons why 
mental health has become such an important 
issue and what is being done to address it. 

FACTORS
The reasons behind the mental health 
crisis are not difficult to identify. Young 
people are recognised to be naturally 
predisposed to stress and anxiety and most 
experience these to some extent at some 
stage as they become adults. For those who 
go to university, even those who suffered 
no problems at school, this can present 
particular challenges of its own. Relocation 
and the consequent disruption to existing 

social networks may have a destabilising 
effect, which can impact on identity and 
self-esteem. Increased independence and 
autonomy are appealing for most, but 
can also bring isolation and loneliness. 
In addition, there can be financial concerns 
and pressure to ‘succeed’. For international 
students the burden can be greater still, 
exacerbated by linguistic and cultural 
barriers and, in many cases, high levels of 
expectation from the family at home.

SECTOR RESPONSE 
Acknowledgement of the importance 
of mental health within UK higher 
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education is not new. In 2003, the 
Universities UK (UUK) and Guild HE 
Mental Wellbeing in Higher Education 
Group was created in response to concern 
about mental health issues. The Group’s 
most recent Good Practice Guide for 
Student Well-being in Higher Education 
(2015) recognises that there have been 
significant developments since then in 
the way mental health difficulties are 
understood and supported, and in the legal 
framework around student wellbeing.

In particular, there has been a move away 
from the ‘deficit’ approach where support is 
only offered to those students already at crisis 
point. Instead there is a focus on pre-emptive 
action by embedding mental health strategy 
not only into institutional operation but also 
strategic planning. Effective policies and 
procedures addressing, amongst other things, 
fitness to study, sit and practise as well as 
mitigating circumstances are needed for all 
students, whether they are studying on- or 
off-campus, domestically or overseas, with 
or without placements. Providing (and being 
seen to provide) effective support systems 
is now understood to be an integral part of 
delivering a high-quality student experience. 
It is also recognised that to be most effective, 
university services must be co-ordinated 
with local public resources including GP 
practices and NHS mental health trusts.

NEW DEVELOPMENTS
Despite these developments, there is always 
more that could be done. In September 
this year, the profile of student mental 
health was raised again with the launch 
of UUK’s #stepchange campaign, which 
is designed to show why mental health 
should be a strategic priority within higher 
education. It is the latest development 
in UUK’s mental health programme, 
which was created in 2016 to support 
senior teams to adopt a whole-university 
approach to mental health and wellbeing 
by engaging with students and staff. 
#stepchange identifies four key 
reasons why mental health should be 
a strategic priority for universities:
• Regarding risk, if the headline statistics 

are to be believed around 500,000 
students are now affected by mental health 
problems in the UK HE sector alone at 
any given time. This is reflected in the 
clear increase in demand for student 
support services such as counselling 

and the consequent pressure that this 
places on limited financial resources. 
This should be a key risk factor on 
all universities’ risk registers and one 
which Members of Governing Bodies 
should satisfy themselves is being 
appropriately addressed and monitored.

• From a regulation perspective, 
universities have a duty of care to their 
students (and staff ) and must safeguard 
and promote their welfare. As the 
precise extent of this duty is unclear, 
and circumstance dependent, individual 
institutions have to strike their own 
balance between meeting their pastoral 
responsibilities and providing an 
appropriate level of intervention into 
adult life. The situation is even more 
complicated for those students with 
mental health conditions or illnesses, 
whether or not they constitute a disability 
for the purposes of the Equality Act 
2010. Discrimination claims against 
universities from students claiming that 
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for their mental health issues are 
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the need to provide support proactively, 
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health is believed to be the biggest single 
predictor of life satisfaction. Within 
higher education, student satisfaction 
leads to higher levels of engagement 
and retention, which, in turn, improve 
overall student performance. Indeed, 
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services and improve mental health 
strategies already in place. Holistic 
wellbeing programmes with an emphasis 
on self-help and peer-to-peer support 
to assist students, identify early signs of 
problems and increase their resilience in 
coping with issues such as anxiety, stress 
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university is also discernible, through 
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students who were already known to be 

vulnerable children into adulthood. Now 
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regarding the services available and 
how and when these may be accessed.
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the relative neglect of mental illness 
compared with physical illness are 
core objectives. A Green Paper on the 
subject of child and young people’s 
mental health, which sets out plans to 
transform services in universities (as well 
as in schools and for families), will be 
published before the end of the year. 
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and beyond is a far more uplifting goal. 
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self-esteem. Increased independence and 
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KEF – a useful framework or 
another straightjacket?
The Knowledge Exchange Framework (KEF) will certainly bring challenges 

and, it appears, winners and losers, says Frances Anderson

The announcement by the 
Universities and Science 
Minister in October of the 
launch of a new ‘Knowledge 

Exchange Framework’ (KEF) to operate 
alongside the existing Research Excellence 
Framework (REF) and Teaching Excellence 
Framework, appears in general to have been 
well received. However, some have stressed 
the need for the new framework to take 
full account of the diversity of university 
knowledge exchange activities and their 
differing economic, social and cultural 
contributions, both within their localities 
and the wider world. 

BACKGROUND
University research outcomes have been  
the subject of review for many years.  
There is regular reporting on university 
research activities through the HE-BCI 
return and HESA reports, for example. 
There have also been a number of wide-
ranging reviews including the Witty Review 
(2013), the Dowling Review (2015) and  
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can be contacted on 0121 227 3708 or at fanderson@vwv.co.uk. To be kept up 
to date on legal, regulatory and governance issues please register for the VWV  
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more recently the McMillan Report (2016). 
The increasing proportion of government 

research funding channelled through 
HEIs in recent years has built pressure to 
evaluate outcomes, and identify ways to 
employ funding more effectively. In his 
announcement, Jo Johnson, pointed out that 
half of the UK Government’s investment in 
research goes to universities – £4.8bn out of 
£8.8bn in 2015. A greater proportion of all 
research and development takes place in UK 
universities than in comparator countries – 
the figures quoted being 12% (Japan), 13% 
(US), 20% (France) and 26% in the UK.

Against this background, in November 
the government launched its industrial 
strategy which highlights key challenges for 
the economy – including low productivity, 
regional inequality, skills gaps and poor 
infrastructure. Universities are expected to 
play their part in addressing them. 

The Minister compared UK university 
generation of intellectual property income 
from research unfavourably with that of 
US universities. While acknowledging 

notable UK examples of academic 
research generating significant income 
being recycled into further research, and 
powerful public private collaborations in 
manufacturing, he said: “the system as a 
whole needs to find a new gear”.

THE MCMILLAN REPORT
This report resulted from a government 
request to HEFCE to develop a university 
knowledge transfer performance 
framework. Led by Professor Trevor 
McMillan, Vice-Chancellor of Keele 
University, the  report focused on the 
exploitation of intellectual property arising 
from university research, examining best 
practice, key performance improvement 
issues and international comparisons. 

The report’s findings were that wide 
differences between universities (what they 
do and how) means that there is no safe 
‘one-size-fits-all’ approach to measuring 
knowledge transfer performance. UK 
universities were operating at a “world-
class standard” in regard to technology 

transfer practice. The success of institutions 
like Stanford and MIT don’t offer easy 
exemplars, as they operate within unique 
industrial ecosystems built over decades. 
However, there was recognition of the value 
of building eco-systems around universities 
to aid knowledge transfer – including 
securing ‘patient’ capital in support of 
nascent technology businesses.

YOU GET WHAT YOU MEASURE
The KEF is being signposted as a means  
for universities to reflect on their 
performance in knowledge exchange and 
raise their game. It may also lead to shifting 
of resources towards commercialisation 
activities, especially in engineering, 
medicine, technology and science, where 
outputs are arguably easier to measure. 
Access to Higher Education Innovation 
Funding, which is set to grow, will be 
linked to positive feedback on KEF  
returns, so this is not an idle concern, 
particularly for universities with a focus on 
the arts and humanities. 

There are concerns that the KEF should 
avoid measuring outputs too prescriptively, 
potentially creating perverse incentives. 
Another evaluation framework, the REF, 
has already been attacked for some of its 
performance measures, critics arguing that it 
negatively distorts research behaviour. 

SOME AVENUES TO EXPLORE NOW
While we await further announcements  
on the KEF, and what it will measure,  
here are some thoughts on what can be  
done in preparation: 

A FIT-FOR-PURPOSE TECHNOLOGY 
TRANSFER POLICY
As lawyers regularly working with 
university clients and spin-outs on 
technology transfers, at VWV, we find 
that the absence, or under-development, 
of university technology transfer policies 
generates uncertainty and causes delays. 
Sometimes this lack can allow academic 
parties to develop unrealistic expectations, 
or impair the ability of universities to fulfil 
their governance and legal obligations – in 
particular to ensure that they:

●   Receive fair value as charitable bodies,  
in return for the transfer of intellectual 
property rights and assets to private sector 
partners; and

●    Meet complex state aid requirements.

Having comprehensive guidelines for 
the commercialisation process allows a 
university to communicate clearly and 
consistently with its academics, other spin-
out participants and prospective funders. 
This clarity enables everyone involved to 
identify early the feasibility of  proposals, 
how best to structure them and what to 
expect personally from such arrangements. 

Such guidelines can also help academics 
and technology transfer teams to develop 
their understanding of the legal challenges 
of research commercialisation. For 
example, participants might identify their 
shareholdings in a spin-out company as 
the key driver of their level of control and 
share of commercialisation proceeds. In 
fact, minority shareholders can still exert 
significant control through a shareholder 
agreement. Revenues can be generated 

through an intellectual property transfer 
agreement by way of licence fees and 
royalties, as an alternative to depending on 
share dividends from retained profits. 

TEMPLATE CONTRACTS ….
High on the list of complaints (from 
industry and academic quarters) in regard 
to the technology transfer process is the 
difficulty of, and time taken in, sorting out 
legal structures and contractual terms with 
partners. Universities engaging actively 
in research collaborations or facing the 
prospect of launching a number of spin-
outs, can adopt template contracts which 
reflect their published technology transfer 
policies. This gives a better prospect of 
consistency between transactions, and 
should reduce cost and time overall in 
negotiating deals. 

….DEPLOYED IN A PRAGMATIC WAY
At VWV, we have encountered 
problems with technology transfer 
professionals taking a rigid and prescriptive 
approach to contractual negotiations, 
unwilling to adapt standard contracts ill-
fitted for the requirements of an “out of the 
ordinary” commercialisation project.  
This can add unnecessary delays and costs  

to the process and damage goodwill 
between the partners. University 
technology transfer teams need to develop 
the confidence to consider alternatives  
and bespoke solutions, in order to get deals 
done efficiently while still protecting the 
interests of their university. 

LONG-TERM COLLABORATIONS 
Another way of reducing the time and 
cost of negotiating technology transfer 
arrangements is to form long-term 
partnerships with key industrial and 
academic partners. Operating within an 
agreed framework on a series of related 
projects in a specialist field of research 
or technology will reduce the ‘drag’ 
associated with contract negotiation, ensure 
consistency of approach, greater certainty, 
and help to build trust between partners.  

TRAINING FOR STAFF
Academic and other staff can be supported 
in developing their understanding of the 
commercialisation process, and their role 
in it, through provision by their university 
of training materials and courses. They can 
also be supported in preserving the value 
of university intellectual property assets 
through balanced publication policies. 

IN CONCLUSION
The KEF will certainly bring challenges 
and, it appears, winners and losers. Perhaps 
all universities can draw some comfort 
from the suggestion that the KEF is in part 
designed to address concerns of critics within 
government, who might otherwise want 
to divert some of that large (and growing) 
research budget away from them.  

“THERE ARE CONCERNS THAT THE KEF 
SHOULD AVOID MEASURING OUTPUTS TOO 
PRESCRIPTIVELY, POTENTIALLY CREATING 
PERVERSE INCENTIVES"
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more recently the McMillan Report (2016). 
The increasing proportion of government 

research funding channelled through 
HEIs in recent years has built pressure to 
evaluate outcomes, and identify ways to 
employ funding more effectively. In his 
announcement, Jo Johnson, pointed out that 
half of the UK Government’s investment in 
research goes to universities – £4.8bn out of 
£8.8bn in 2015. A greater proportion of all 
research and development takes place in UK 
universities than in comparator countries – 
the figures quoted being 12% (Japan), 13% 
(US), 20% (France) and 26% in the UK.

Against this background, in November 
the government launched its industrial 
strategy which highlights key challenges for 
the economy – including low productivity, 
regional inequality, skills gaps and poor 
infrastructure. Universities are expected to 
play their part in addressing them. 

The Minister compared UK university 
generation of intellectual property income 
from research unfavourably with that of 
US universities. While acknowledging 

notable UK examples of academic 
research generating significant income 
being recycled into further research, and 
powerful public private collaborations in 
manufacturing, he said: “the system as a 
whole needs to find a new gear”.

THE MCMILLAN REPORT
This report resulted from a government 
request to HEFCE to develop a university 
knowledge transfer performance 
framework. Led by Professor Trevor 
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University, the  report focused on the 
exploitation of intellectual property arising 
from university research, examining best 
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do and how) means that there is no safe 
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class standard” in regard to technology 
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like Stanford and MIT don’t offer easy 
exemplars, as they operate within unique 
industrial ecosystems built over decades. 
However, there was recognition of the value 
of building eco-systems around universities 
to aid knowledge transfer – including 
securing ‘patient’ capital in support of 
nascent technology businesses.

YOU GET WHAT YOU MEASURE
The KEF is being signposted as a means  
for universities to reflect on their 
performance in knowledge exchange and 
raise their game. It may also lead to shifting 
of resources towards commercialisation 
activities, especially in engineering, 
medicine, technology and science, where 
outputs are arguably easier to measure. 
Access to Higher Education Innovation 
Funding, which is set to grow, will be 
linked to positive feedback on KEF  
returns, so this is not an idle concern, 
particularly for universities with a focus on 
the arts and humanities. 

There are concerns that the KEF should 
avoid measuring outputs too prescriptively, 
potentially creating perverse incentives. 
Another evaluation framework, the REF, 
has already been attacked for some of its 
performance measures, critics arguing that it 
negatively distorts research behaviour. 

SOME AVENUES TO EXPLORE NOW
While we await further announcements  
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technology transfers, at VWV, we find 
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of university technology transfer policies 
generates uncertainty and causes delays. 
Sometimes this lack can allow academic 
parties to develop unrealistic expectations, 
or impair the ability of universities to fulfil 
their governance and legal obligations – in 
particular to ensure that they:

●   Receive fair value as charitable bodies,  
in return for the transfer of intellectual 
property rights and assets to private sector 
partners; and

●    Meet complex state aid requirements.

Having comprehensive guidelines for 
the commercialisation process allows a 
university to communicate clearly and 
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out participants and prospective funders. 
This clarity enables everyone involved to 
identify early the feasibility of  proposals, 
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professionals taking a rigid and prescriptive 
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Another way of reducing the time and 
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that the university has complied with its 
governance procedures to approve the 
loan (dealt with in more detail below).

Another relevant aspect will be the 
consent of prior lenders (which is also likely 
to be an HEFCE condition), as existing 
loans are likely to have prohibitions on 
additional borrowing or granting security 
(usually referred to as a negative pledge).

A key timing issue is the cycle of governor 
or council meetings for the purpose of 
approving facility terms in accordance 
with your constitutional requirements and 
governance procedures. At VWV, many of 
our university clients tend to hold three or 
four scheduled meetings during the year, 
often with a gap during the summer months. 

Clearly, it is in the university’s interest to 
ensure the borrowing is intra vires, and it is 
also crucial to the lender (and to HEFCE). 
You should check as early as possible with 
your preferred lender whether they have 
any specific wording required for meeting 
minutes. Lenders, or their solicitors, will 
usually have a prescribed form of words, 
dealing with approval, and the delegation 
of authority to a committee or other 
designated group who are empowered 
to agree amendments and execute the 
final form facility and related security, 
drawdown requests, and to issue borrower 
certificates on behalf of the university. 

Such prescribed wording will, of 
course, need to be checked by your own 
lawyers (and any law firm required to 
provide a legal opinion on vires to the 
lender), but any changes will need to 
be agreed before the wording is sent 
out in your governor meeting packs. 
This requires careful scheduling.

REVIEWING LOAN FACILITY TERMS 
– LOOKING FOR ELEPHANTS
Most loans of any size (£5m and upwards) 
will now be offered by banks in facility 
agreements based on Loan Market 
Association (LMA) standard terms, as 
amended by any specific terms dictated by 
a bank’s internal policies, and including 
its own HE-specific requirements.

Banks, understandably, do not want 
to amend standard wording, but in our 
experience are generally receptive to 
suggested changes where these are proposed  
to ensure restrictions do not catch some 
ordinary course operational activities. 
The process of obtaining consents after 

signing can be time consuming and incur 
costs of approval, and so appropriate ‘carve 
outs’ negotiated into the agreement can 
be a way of avoiding a formal consent 
process, and the risk of failing to do so and 
finding you are in breach of contract.

In considering the terms of the loan 
agreement, as well as ensuring it reflects 
what you have agreed in Indicative Terms, 
you need to think (1) can we achieve what 
is being asked of us? (a) for drawdown and 
(b) on an ongoing basis, for instance in 
terms of reporting and communication, 
and (2) are there any restrictions imposed 
which affect ordinary operating activity 
where we should seek dispensation for some 
types of activity, or up to a financial limit?
Typical issues which we raise with, 
and on behalf of, university clients 
where we are advising them on 
finance agreements include:
• Can you give all the representations 

you are asked to give, and will be 
deemed to give throughout the life 
of the loan? Issues such as litigation, 
changes to subsidiaries, and pensions, 
may need to be thought through

• Will the information and financial 
information undertakings as drafted 
require you to present information in 
a different way to your usual practice, 
and, if so, can this be adjusted to 
avoid creating separate reports?

• Does the wording of the financial 
covenants reflect the way you 
present your accounts?

• Check the extensive General 
Undertakings are not unduly restrictive 
of ordinary operating activity. A 
common issue we help to resolve is that 
of restrictions on acquisitions, joint 
ventures and subsidiaries, where often 
carve-outs are created in respect of 
existing situations and to allow future 
opportunities to be taken forward, 
subject to annual financial limits

• Ensuring the ‘Negative Pledge’ 
(forbidding other security being granted) 

carves out existing security as permitted 
security. Sometimes it is necessary to 
examine situations where grants have been 
received by universities to purchase assets 
where there are rights of recourse, as these 
can fall within definitions of ‘security’

• Checking the restriction on giving 
guarantees. As well as in relation to 
subsidiaries, many universities will 
guarantee levels of room occupancy and 
student rent in third-party operated 
student accommodation. 

SONIA (THE DAUGHTER OF  
LIBOR, POSSIBLY) 
Finally, universities will have read 
last summer of the announcement by 
Andrew Bailey, Chief Executive of the 
Financial Conduct Authority, of plans to 
transition away from LIBOR to alternative 
reference rates by the end of 2021.

Many universities will have LIBOR-
linked loan agreements, some of which 
will still be utilised after 2021.

There are estimated to be some $350trn 
worth of financial transactions worldwide 
referenced to LIBOR, so for the sake of 
an orderly market the transition will no 
doubt be carefully handled over time, 
and facility agreement terms amended 
accordingly, by LMA and others.

For sterling LIBOR, the FCA are 
considering SONIA (Sterling Overnight 
Index Average – an existing rate 
administered by the Bank of England) 
as an alternative to LIBOR. University 
Finance Directors will no doubt keep 
this on their radar as the solution 
emerges, and amendments to existing 
terms will be necessary at some point.  

This article looks at typical 
project-planning issues you 
will need to consider to ensure 
funding coincides with project 

timetables (getting ducks in a row), and 
some standard terms you may need to give 
attention to in order to permit day-to-day 
operational activity where possible (potential 
elephant traps). It also comments briefly 
on the Financial Conduct Authority’s 
announcement last July on the planned 
phasing out of LIBOR by the end of 2021, 
and what that may mean for existing and 
future LIBOR-based loan facilities.

Most lending to universities will be 
of a size where banks will use Loan 
Market Association (LMA) standard 
terms, and this article assumes the use of 
such terms, as well as lending by a single 
lender without syndication options.

ALIGNING THE TIMING OF FINALISING 
BANK TERMS INTO PROJECT 
PLANS – DUCKS IN A ROW
If an external funding requirement is 
identified to be able to deliver a capital 
project, time will be spent at an early stage 
selecting a preferred bank and negotiating 

the main commercial terms of the facility 
– pricing, financial covenants, terms, 
security, and an outline of conditions 
precedent. These will usually be set 
out in some form of heads of terms.

HEFCE consent is likely to be required 
in respect of financial commitment 
thresholds, and this should be sought in 
principle at the outset, and then in more 
detail once agreed heads are available. 
Typical conditions to consent will include 
(1) confirmation that final financial terms 
are no more onerous or restrictive than as 
set out in the heads of terms, (2) evidence 

BANK BORROWING: DUCKS, 
ELEPHANTS AND SONIA
Bank borrowing remains a popular and flexible option for 

universities looking to fund capital projects to enhance the 

student experience, writes VWV’s David Emanuel

David Emanuel is a partner at leading education law firm VWV.   
David can be contacted on 020 7665 0848 or at demanuel@vwv.co.uk.
To be kept up to date on legal, regulatory and governance issues please register for 
the VWV dedicated HE portal OnStream.  https://www.vwv.co.uk/he-onstream/login.

“CLEARLY, IT IS IN THE UNIVERSITY'S 
INTEREST TO ENSURE THE BORROWING IS 
INTRA VIRES, AND IT IS ALSO CRUCIAL TO 
THE LENDER (AND TO HEFCE)"

M
ai

n 
im

ag
e ©

 d
ep

os
itp

ho
to

.c
om



19
This article was originally published in University Business in February 2018.

that the university has complied with its 
governance procedures to approve the 
loan (dealt with in more detail below).

Another relevant aspect will be the 
consent of prior lenders (which is also likely 
to be an HEFCE condition), as existing 
loans are likely to have prohibitions on 
additional borrowing or granting security 
(usually referred to as a negative pledge).

A key timing issue is the cycle of governor 
or council meetings for the purpose of 
approving facility terms in accordance 
with your constitutional requirements and 
governance procedures. At VWV, many of 
our university clients tend to hold three or 
four scheduled meetings during the year, 
often with a gap during the summer months. 

Clearly, it is in the university’s interest to 
ensure the borrowing is intra vires, and it is 
also crucial to the lender (and to HEFCE). 
You should check as early as possible with 
your preferred lender whether they have 
any specific wording required for meeting 
minutes. Lenders, or their solicitors, will 
usually have a prescribed form of words, 
dealing with approval, and the delegation 
of authority to a committee or other 
designated group who are empowered 
to agree amendments and execute the 
final form facility and related security, 
drawdown requests, and to issue borrower 
certificates on behalf of the university. 

Such prescribed wording will, of 
course, need to be checked by your own 
lawyers (and any law firm required to 
provide a legal opinion on vires to the 
lender), but any changes will need to 
be agreed before the wording is sent 
out in your governor meeting packs. 
This requires careful scheduling.
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The process of obtaining consents after 
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